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Curvent Lopics. 


HE importance of some _ preliminary 
training for the young men of the 
United States prior to a career in diplomacy 
has long been recognized, but it is only 
within a very recent period that any definite 
movement looking to that end has been 
inaugurated. It was left for the Columbian 
University, Washington, D. C., an institu- 
tion which is able to boast of a long and hon- 
orable history, to take practical steps in that 
direction. The opening of the School of 
Comparative Jurisprudence and Diplomacy, 
which occurred on the 15th inst., was there- 
fore an event of great significance, and it is 
highly gratifying that it passed off with eclat. 
President McKinley was the honored guest, 
and upon the same platform sat the Right 
Honorable Sir Wilfred Laurier, prime minis- 
ter of Canada; Mr. Wu, the Chinese minister, 
and Hon. David J. Hill, assistant secretary 
of State, besides the members of the faculty 
of the schools of the University. The fol- 
lowing gentlemen, members of the faculty 
of the new school, were also present and 
made addresses: Hon. Lyman J. Gage, Hon. 
John W. Foster, Mr. Justice Harlan, Mr. 
Justice Brewer and President Whitman. 


The degrees to be conferred by this school 
are those of Master of Law, Doctor of Civil 
Law and Master of Diplomacy. The Colum- 
bian University, by the establishment of this | 
school, takes an important step, and at once | 
assumes high rank as an educational insti- 
tution. 


It has long been a reproach to this 
Vor. 58 — No 23. 





government that our representatives are 
wofully deficient, as a rule, in diplomatic 
knowledge and experience, and that little 
systematic effort was being made to provide 
the proper training for the young men who 
are to assume the duties pertaining to diplo- 
matic representatives. This reproach will, 
by the action of the Columbian University, 
be at least in part removed. The establish- 
ment of this school, moreover, comes at a 
most auspicious and opportune time, when 
the nation seems to be entering upon a new 
career, with the prospect, if not the certainty, 
of wider and more intimate foreign relations. 
It is gratifying to learn that the number of 
students already enrolled in this institution 
is beyond all expectation, showing keen 
appreciation of the far-seeing judgment 
which established this important department 
for the wider dissemination of knowledge in 
international and constitutional law. 


The movement which now appears to be 
on foot to prevent the newly elected repre- 
sentative in congress from the State of Utah 
from taking his seat, on the ground that he 
is openly violating the law against the prac- 
tice of polygamy, ought not to succeed. It 
is true that when Utah was admitted into the 
sisterhood of States, it was with the express 
understanding that polygamy should cease 
to have anv legal existence. The enabling 
act read, “ That perfect tolerance of relig- 
ious sentiment shall be secured, provided that 
polygamous or plural marriages are forever 
prohibited.” It is not denied that the pro- 
hibition of polvgamous marriages in Utah 
has been recognized and observed since the 
admission of the territory as a State: but it is 
now proposed to deny Mr. Robert the privi- 
lege of taking his seat because he admits that 
he is living with more than one wife. Mr. 
Roberts contends, on his own behalf. that 
the prohibition of polygamous marriages 
went to the future and could not affect or 
anul the obligations alreadv assumed. To 
use his own language, “ The settlement of 
that auestion after years of strife and heart- 
ache. left tnon men moral obligations from 
which no decree of the church could release 
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them and no act of the State absolve them.” 
We do not think the movement to prevent 
Mr. Roberts from taking the seat to which 
he has been elected will succeed; nor do we 
think it ought to succeed. His contention 
that no ex post facto legislation was con- 
‘templated by congress was sound. At the 
same time Representative Roberts will 
hardly be likely, we think, to take more than 
one of his wives at a time to Washington. 
He should, at least, let them “take turns” 
in getting into the social whirl at the nation’s 
capital. 


As the passage of the National Bankruptcy 
Act of July 1, 1898, was an event of very 
great importance to the legal and business 
world, so its operation and all matters per- 
taining thereto are invested with like inter- 
est. From the forthcoming report of the 
attorney-general of the United States, pre- 
pared by Mr. E. C. Brandenburg, the attor- 
ney in charge of bankruptcy matters in the 
department of justice, it appears the benefits 
of the act have been applied for by persons 
in every walk of life, and that the relief 
afforded by the act to that large class of per- 
sons who have been unfortunate in their 
business enterprises has been sought and 
obtained. It is to be noted that the courts 
in eight districts have declined to proceed 
with the reference and adjudication of the 
petitions for the reason that the Supreme 
Court has not promulgated the rules, forms 
and orders required by the act. It is a sig- 
nificant commentary upon the need of such 
a law, that since it went into effect 1,700 peti- 
tions in bankruptcy have been filed. In the 
districts of Delaware, Eastern Pennsylvania, 
Southern Georgia, Nevada, New Mexico, 
Western Virginia and Wyoming no persons 
have applied to be adjudged bankrupt. The 
following shows the number of cases filed 
in each State: Alabama, 181; Arizona, 1: 
Arkansas. 23: California, 86; Colorado. 20: 
Connecticut. 9; Delaware, 0; District of 
Columbia. 1; Florida, 20; Georgia, northern 
district, 10; Idaho, 3: Southern Tllinois, 38; 
Indiana, 24; Indian Territory. 7; Towa, 47: 
Kansas, 65; Kentucky, 74; Louisiana, 7; 











Maine, 79; Maryland, 32; Massachusetts, 4; 
Michigan, 17; Minnesota, 144; Mississippi, 
7; Missouri, 64; Montana, 11; Nebraska, 2:; 
Nevada, 0; New Hampshire, 2; New Jersey, 
13; New Mexico, 0; New York, 267; North 
Carolina, 12; North Dakota, 1; Ohio, 76; 
Oklahoma, 2; Oregon, 9; Western Pennsy!- 
vania, 31; Rhode Island, 14; South Caro- 
lina, 2; South Dakota, 9; Tennessee, 60: 
Texas, 132; Utah, 9; Vermont, 11; Virginia, 
eastern district, 1; 
Wisconsin, 36. 


Washington, 13, end 
As the involuntary feature 
of the law which permits creditors to have 
their debtor adjudicated a bankrupt did not 
take effect until November 1, 1808, it has 
been impossible to obtain any data with ref- 
erence to the operation of this provision. It 
was expected that the rules, forms and orders 
required by the act would be promulgated 
by the Supreme Court on the reassembling 
of the court on Monday next, November 28. 


It is not an easy matter to keep track of all 
the decisions relating to the war revenue 
act, but one which was rendered recently by 
United States Attorney-General Griggs is 
worth making a note of. It was to the effect 
that a person may draw money on a check 
without a stamp, provided the check be made 
payable to himself from his own funds on 
deposit in bank. J. D. Robinson, former 
prosecuting attorney of Boone county, Mo., 
sought to secure payment from the Boone 
County National Bank, of Columbia, Mo.. 
of a check payable to himself out of his own 
moneys therein The 
naturally refused payment for the reason 


deposited. cashier 
that there was no revenue stamp on the 
check. The payee threatened to appeal to 
Washington, and when the bank persisted 
in its refusal, did so. The matter being 
taken before the attorney-general, a decision 
was almost immediately secured, to the 
effect that the bank might pay the money 


demanded by Mr. Robinson without a 


stamped check, upon his giving an un- 
stamped receipt for the money which he had 
deposited in the institution, and which he 
had the right at any time to withdraw. Tn 
other words, one has the same right to give 
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a receipt to a bank without affixing a stamp 
as to give a receipt to a private individual. 
The commercial paper which the war rev- 
enue act seeks to cover is that only which 
is negotiable. A check is negotiable, while 
a receipt is not. 


The Supreme Court of Pennsylvania not 
long ago administered a severe rebuke to a 
trial judge who, in refusing to discharge a 
jury, remarked, among other things: “ It is 
sometimes said by parties that they cannot 
conscientiously agree to a verdict. There is 
no conscience in the case. It is simply a 
question of judgment.” (Miller v. Miller, 
4t Atl. 277.) This is what the Supreme 
Court said: 

“ What is conscience? For practical pur- 
poses, in the administration of justice, we 
need not consult the volumes written on the 
subject by moral scientists. Every man of 
ordinary intelligence understands, in what- 
ever other words he may express it, that con- 
science is the moral sense which dictates to 
him right and wrong. True, this sense dif- 
individual members of 
society; but no reasonable being, whether 


fers in degree in 


controlled by it or not in his conduct, is 
wholly destitute of it. Greatly enlightened 
it is in some by reason of superior educa- 
tion, quickened in others because of a settled 
belief 
dulled in others by vicious habits, but never 


religious in future accountability, 


altogether absent in any. TF very statute 
enacted by a legislature, every decision pro- 
nounced by a court, every verdict of a jury. 
is professedly based on a moral sense, pre- 
scribing what is right and prohibiting what 
The the learned 


judge assumed that among the jurors there 


is wrong. statement of 
was no difference of opinion which had its 


He 
says, ‘It is simply a difference in judgment, 


source in the operations of conscience. 


and no question of conscience whatever in 


the case.’ But judgment is only the result 





or conclusion of conscience. after the latter | 
has performed its office in the different steps | 
leading up to the conclusion: and this con- | 


clusion then, is the very truth to him who has 
arrived at it by conscientious perception and 


disregard personal sympathy with or per- 
sonal hostility to either party. In weighing 
the evidence, or passing on the credibility 
of witnesses, it compels him to discard racial, 
religious and political prejudices. Every 
step in his deliberations on the testimony 
should be prompted by this moral sense. 
Nor should conclusion, judgment or verdict 
(for they are in this instance the same thing) 
follow until after the exercise of conscience 
on the questions which precede it. * * * 
If a juror’s verdict is not to be his con- 
scientious conclusion from the evidence, 
according to law, then he may as well solace 
himself with one which accords with his 
interests, his prejudices, or his whims, as the 
embarrassed brewer wished to do, who sat 
as a juror in the noted case of The King v. 
The Bishops, and complained: ‘If I say 
‘Not guiltv.’ IT shall brew no more for the 
king: and, if T say ‘ Guilty,’ T shall brew no 
more for anvbody else.’ This was an en- 
deavor to render a verdict according to the 
iuror’s iudgment as to his personal interest. 
with which conscience had nothing to do. 
Tf there be one institution where conscience 
should be supreme, it is a court —‘a place 
where justice is judicially administered,’ — 
and there could be no more opprobrious 
enithet than conscienceless court.’ ” 


A case involving a very interesting ques- 
tion of practice was recently decided by the 
Hamilton Countv (Ohio) Common Pleas. It 
was that of Emma A. Mevers v. Frank 
Seinsheimer. Emanuel Peck and Oscar 
Beiach. and the question at issue was 
whether an attorney giving advice to his cli- 
ent. on which such client acted, is liable in 
damages to a third party, who claimed to 
have been damaged bv such action of such 
attorney's client. Tt seems that Peck, Beiach 
& Co. brought suit before a justice of the 
neace and recovered judgment against 
Fmma A. Mevers. On the eleventh day 
after said iudement. the tenth dav being 
Stundav. the constable levied upon the prop- 
erty of Fmma A. Meyers. Subsequently to 
the levy. and on the same day. Mevers en- 


reasoning. Conscience impels the juror to ! tered into an undertaking for appeal. The 
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constable was undecided as to whether he 
should proceed with the sale of the property 
levied upon, or return it to the judgment 
debtor. The attorney for the judgment 
debtor claimed that the provisions of section 
4951 of the Revised Statutes of Ohio, as to 
the giving of bond, applied to practice in the 
magistrate’s courts. Mr. Frank Seinsheimer, 
the attorney for Peck, Bejach & Co., claimed, 
under the case of McLees v. Morrison (29 
Ohio St. 155), that the provisions of section 
4951, which was formerly section 597 S. & 
C., did not apply. The constable, realizing 
his position, namely, that he was liable to be 
sued by one party or the other took advice 


of various counsel, and after retaining the 
property for about a week returned it to the 
judgment debtor. Thereupon Mrs. Meyers 
brought a suit in the Court of Common 
Pleas against Mr. Seinsheimer and Peck, 
Bejach & Co., praying for judgment for 
$1,000 damages, setting out that the con- 
stable placed the said property levied upon 
in the hands of Peck & Bejach, and that 
“through the advice of the said Frank Sein- 
sheimer, attorney for the said Péck & 
Rejach, and the said Peck & Bejach acting 
upon said advice, and the defendants know- 
ing that they had no right to hold the prop- 
erty of said plaintiff, refused to deliver the 
property up to the constable or to the plain- 
iff herein to be delivered to this plaintiff. 
That in order to further carry on their design 
to withhold the property, the said defendants 
knowingly and maliciously made efforts to 
have the bond filed by plaintiff herein set 
aside and released, by claiming that plaintiff 
had not filed her bond and undertaking 
within the time required by law, well know- 
ing that said bond and undertaking was duly 
filed and duly approved by said justice within 
the time required by law.” Thereupon a de- 
murred to the petition, which was quite 
lengthy, was filed on behalf of Frank Sein- 
sheimer, claiming that the same did not set 
out a cause of action against him A brief 
was sttbmitted, and upon consideration 


Judge Wright sustained the demurrer and | 
dismissed Mr. Seinsheimer from the proceed- 
ing. 








Aotes of Cases. 





Carriers of Passengers — Negligence — Personal 
| Injuries at Station — Question for Jury. — Where 
ja railroad passenger, without objection by the 
| company or its agents, alights at an intermediate 
station, where passengers are received and dis- 
charged, for any reasonable and usual purpose, 
like that of refreshment, the sending or receipt of 


telegrams, or of exercise by walking up and dow: 
the platform, or of the like, he does not cease t 
be a passenger, and is justified in the belief that 
the company is exercising due care for his saiety. 
Plaintiff, an employe of a telegraph company, 
whose line extended along the railroad, was travel 
ing in the caboose of a freight train to a point 
where repairs were to be made. Near an interme- 
diate station the train stopped at the usual place 
for the alighting of passengers, which was some 
1,500 feet from the proper. Plaintiff 
alighted, and, according to other testimony in his 
behalf, started to walk to the station to see if there 
was any telegram for him from his employer, going 
by the only practicable way, which lay between the 
train track and a side track. The evidence for de- 
fendant was that plaintiff had no business at the 
station, and was merely loitering between the 
tracks. He was struck while on a cut-off track by 
a car which the trainmen were switching to the 
side track. Held, that the question whether, at the 
time, he was entitled to the degree of care due a 
passenger, or merely to that due a stranger on the 
tracks, was properly left to the jury, under proper 
instructions. When a passenger is proceeding in 
the usual way from a train to the station, he has a 
right to assume that the company will not expose 
him to danger without full warning: and, though 
this does not relieve him from exercising ordinary 
care in a yard where trains are moving about, it is 
a question for the jury whether he is not justified 
in assuming that a train on the main track would 
not suddenly be switched across the only practi- 
cable path open to him, without some special 
warning. (G. S. Ry. Co. v. Coggins [U. S. C. C. 
App.., Sixth Circuit, July 5, 1898], 88 Fed. Rep 


455. 


station 





Carriers — Injuries to Passengers — Mixed 
Trains — Assumption of Risk. —In Olds v. New 
York, New Haven & Hartford R. R. Co., decided 
by the Supreme Judicial Court of Massachusetts in 
October, 18098 (51 N. E. Rep. 450), it was held 
that a passenger who knowingly rides on a train 
composed of freight and passenger cars, regularly 
run on a branch road, where no other train is re- 
| quired by the traffic, assumes additional risks inci- 
dent thereto. 

The court said in part: This is an action to re- 
| cover damages for an injury received by the 
| plaintiff while riding in a car of the defendant cor- 
poration. The case was tried without a jury. The 
judge found that the jerking and jolting were 
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‘greater and more severe than would occur on an | ness of a given line is the running of trains ior 
ordinary passenger train running under due care, | ireight with a car attached for passengers, the care 
and ruled that it the liability in respect to prevent- | required is such as ought to be exercised in run- 
ing injury by jolting and jerking and stopping sud- | ning such trains. The law is clearly expressed in 
denly is the same, and if the obligations are the | Railroad Co. v. Arnol (144 Ill. 261, 33 N. ©. 204) 
same in all these respects, on a freight or mixed | as follows: * Persons taking passage upon treight 
train, such as this train was, as on an ordinary | trains, or in a caboose or car attached to a treight 
passenger train, the plaintiff is entitled to recover; | train, cannot expect or require the conveniences 
* * but, if the defendant was not liable for | and all of the sateguards against danger that they 
such jolting and jerking as was ordinarily incident | may demand upon trains devoted to passenger 
to a train of this kind, the plaintiff was not entitled | service, and are accordingly held to have accepted 
to recover.” By agreement of the parties, the case | the conditions provided by the company, subject to 
was reported to this court. If the ruling was cor- | all of the ordinary inconveniences and delays and 
rect, judgment is to be entered jor the defendant; | hazards incident to such trains, when made up 
if incorrect, for the plaintiff. It must be assumed, and equipped in the ordinary manner of making 
that on the findings of fact this is the only dis- | and equipping such trains, and managed with 
puted proposition of law which was considered at| proper care and skill. * * * But if a railway 
the trial. company consents to carry passengers for hire by 
The accident occurred on a branch line of the | such trains, the general rule of its responsibilities 
deiendant’s railroad, about ten miles in length, ex- | for their safe carriage is not otherwise relaxed. 
tending from South Deerfield to Turner’s Falls, in| From the composition of such a train, and the 
the town of Montague. The trains running on this | appliances necessarily used in its efficient opera- 
branch of the railroad are usually made up of | tion, there cannot, in the nature of things, be the 
freight cars and a car known as a “ combination | same immunity from peril in traveling by freight 
car,” one part of which is fitted with seats for the | trains as there is by passenger trains; but the same 
conveyance of passengers, and another part is | degree of care can be exercised in the operation of 
adapted to carrying baggage. It is reasonably to | each. The result in respect of the safety of the pas- 
be inferred that there is not sufficient business | senger may be wholly different, because of the 
over this part of the railroad to warrant the run- | inherent hazards incident to the operation of one 
ning of trains for carrying passengers only. li, | train, and not to the other; and it is these hazards 
under these circumstances, the defendant was | the passenger assumes in taking a freight train, 
legally bound to provide for the plaintiff, at the | and not hazards or peril arising from the negli- 
place of the accident, a train made up of passenger | gence or want of proper care of those in charge of 
cars only, or to conduct its business in such a way | it.” Principles decisive of the present case are 
as to start and stop its trains with no more jerking | stated in Le Barron v. Ferry Co. (11 Allen, 312), 
or jolting than is common in running ordinary | and in Heyward v. Railroad Co. (169 Mass. 466, 48 
passenger trains, the defendant is liable; otherwise | N. E. 773; see, also, Dodge v. Steamship Co. (148 
itis not. The nature of the defendant’s business on | Mass. 207-218, 19 N. E. 373), Railroad Co. v. Axley 
this line, and the mode of conducting it, were well | (47 Ill. App. 307), Dunn v. Railway Co. (58 Me. 
known to the plaintiff, and he must be assumed to }] 187-197), Lusby v. Railway Co. (41 Fed. 181-184), 
have made his contract for carriage in reference to | Railroad Co. v. Dickerson (59 Ind. 317). 
existing conditions. It is obvious that common The plaintiff in the present case well understood 
carriers must adapt their vehicles and methods to] the kind of business in which the defendant was 
the business to be done. There is every kind of | engaged, and the manner in which the business 
business to be provided for in different places,| was conducted. So far as there were dangers 
from the carrying of thousands of tons of freight | naturally incident to the running of freight cars 





) and tens of thousands of passengers per day over | and a passenger car in the same train, the parties 
a single line, to the maintenance of lines over | must be presumed to have contracted in reference 
which only an occasional passenger will pass and | to them, and the plaintiff to have assumed them. 


a few small articles of merchandise be carried. In 


some places long passenger trains, with the best aig aa 
possible equipment for safety and comfort, are rea- “ TICKET-SCALPING.” 
: A ; 
sonably required; in others a single horse and a PoLiceE Power. ‘ 


cheap wagon are all that can be maintained from 
the income of the business for which provision is New York Court oF APPEALS. 





to be made, and all that reasonably can be ex- Decided November 22, 1898. 


yected. It is the duty of a carrier of passengers to E " Z 
- pens 2 md , a ats ro m Tue PEopLe OF THE STATE OF NEW YorK ex rel. 
exercise “‘the utmost care consistent w the * 
wee , ‘ . GeEorRGE TyROLER, appellant, v. THE WARDEN 
nature of his undertaking, and with due regard for 


; . . OF THE City PRISON OF THE CITY oF NEW 
all the other matters which ought to be considered 


e ; . ; . York, respondent. 
in conducting the business’ (Dodge v. Steamship P 
. 


Co., 148 Mass. 207-218, 19 N. E. 373). If the busi- ' That portion of the act, chapter 506 of the Laws of 
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1897, which prohibits the sale of passage tick | The Special Term made its order dismissing the 


ets of railroads and vessels by any person not 
an agent of a transportation company, is un- 
constitutional, as depriving the citizen, except 
he be named by a transportation company, oi 
the liberty to engage in a lawiul 
(State Constitution, art. 1, §§ 1, 6). 
.The sale by one person, not connected with a 
transportation company, to another of a valid 
ticket, which has been regularly issued by the 


business 


writ and remanded the relator. 

The Appellate Division affirmed that order. 

Samuel Untermyer and Louis Marshall for ap 
pellant; Asa Bird Gardiner and James D. Me 
Clelland for respondent. 

ParKER, Ch. J. — The statute that appellant in- 
sists is in derogation of the limitation placed upon 


| the legislative power by the people, through the 


company for passage over its road, is not a | 


fraud upon the company, nor upon the trav- 
eler purchasing the ticket, and the transaction 


exercise of the police power. 

The fact that penal laws have not proven suffi- 
ciently efficacious to wholly prevent fraud in a 
lawful business will not justify the legislature 
in taking away from the general public the 
right to engage in such business. 

Laws passed under the guise of the police power, 
but which have public 
health, morals, safety or welfare, will not be 
upheld by the courts. 

The legislature has no jurisdiction to regulate the 
methods of business of foreign transportation 
companies, nor can it prevent them from sell- 
ing their passage tickets to any citizen of this 
State, or any. citizen of this State from pur- 
chasing their tickets for sale to others. 


no relation to the 


Gray, BartLetr and Martin, JJ., dissent. 

Appeal from an order of the Appellate Division, 
First Department, affirming an order dismissing 
relator’s petition for a writ of habeas corpus and 
remanding him to the custody of the defendant. 

The relator is a citizen of the State of New York 
and the United States, and immediately prior to 
his arrest, and for several years before that time, 
had been engaged in the city of New York in the 
business of selling, and offering for sale and pro- 
curing tickets, giving, and purporting to give, the 
right to a passage and conveyance on vessels and 
railway trains. He is charged with having received 
the sum of $6.30 as a consideration for a passage 
or conveyance upon a ferryboat, train and vessel 
from the city of New York to the city of Norfolk, 
Va., and for the procurement of a ticket giving the 
absolute right of passage and conveyance upon 
such ferryboat, train and vessel, he not being at 
the time an authorized agent of the owners or con- 
signees of such vessel, or of the company running 
such train. It is not pretended that the relator 
did not come into the possession of the tickets 
lawfully and by purchase from the transportation 
companies issuing them. 

The relator sued out a writ of habeas corpus and 
demanded his discharge from the custody of the 
defendant on the ground that the act of 1897 (ch. 
506) vidlated certain provisions of the Constitution 
of the State of New York and the Constitution of 
the United States, and was, therefore, void. 





Constitution of the State, reads as follows: ** Sec- 
tion 1. The Penal Code is hereby amended by in 


gerting therein a new section, to be known as 


PF : , | section 615, to read as follows: Section 615. Sale of 
cannot be interdicted by the legislature as an | 





passage tickets on vessels and railroads forbidden, 
except by agents specially authorized. — No per- 
son shall issue or sell, or offer to sell, any passage 
ticket, or an instrument giving or purporting to 
give any right, either absolutely or upon any con- 
dition or contingency to a passage or conveyance 
upon any vessel or railway train, or a berth or 
stateroom in any vessel, unless he is an authorized 
agent of the owners or consignees of such vessel, 
or of the company running such train, except as 
allowed by sections 616 and 622; and no person is 
deemed an authorized agent of such owners, con- 
signees or company, within the meaning of the 
chapter, unless he has received authority in writ- 
ing therefor, specifying the name of the company, 
line, vessel or railway for which he is authorized 
to act as agent, and the city, town or village, to- 
gether with the street and street number, in which 
his office is kept, for the sale of tickets.” 

* Section 2. Section six hundred and sixteen of 
the Penal Code is hereby amended so as to read 
as follows: Sec. 616. Sale by authorized agents re- 


‘stricted. — No person, except as allowed in section 


22, shall ask, take or receive any money or valu- 
able thing as a consideration for any passage or 
conveyance upon any vessel or railway train, or for 
the procurement of any ticket or instrument giv- 
ing or purporting to give a right, either absolutely 
or upon a condition or contingency, to a passage 
or conveyance upon a vessel or railway train, or a 
berth or stateroom on a vessel, unless he is an 
authorized agent within the provisions of the last 
section; nor shall any person, as such agent, sell 
or offer to sell, any such ticket, instrument, berth 
or stateroom, or ask, take or receive any consider- 
ation for any such passage, conveyance, berth or 
stateroom, except at the office designated in his 
appointment, nor until he has been authorized to 
act as such agent according to the provisions of 
the last section, nor for a sum exceeding the price 
charged at the time of such sale by the company, 
owners or consignees of the vessel or railway 
mentioned in the ticket. Nothing in this section 
or chapter contained shall prevent the properly 
authorized agent of any transportation company 
from purchasing from the properly authorized 
agent of any other transportation company a ticket 
for a passenger to whom he may sell a ticket to 
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travel over any part of the line for which he is the 
properly authorized agent, so as to enable such 
passenger to travel to the place or junction from 
which his ticket shall read.” 

The remaining portion of the section relates to 
the redemption of tickets purchased from an au- 
thorized agent of a railway company, under certain 
contingencies, and within certain periods of time, 
and is not in anywise involved in this appeal. 

Having observed how the statute reads, it will 
be well next to analyze it and see if we can find 
out what was intended to be accomplished, and is 
in fact accomplished, by the phraseology of the 
statute, in order that we may ascertain whether 
the statute is in contravention of any of the rights 
secured by the Constitution to the citizen. It will 
be observed, in the first place, that it does not 
prohibit the sale of tickets absolutely, nor does it 
limit to the particular transportation company over 
whose route he desires to be conveyed, the right to 
sell tickets to the traveler. It may be said in pass- 
ing that the last assertion is in conflict with the 
position taken by the learned judge who wrote the 
opinion of the Appellate Division, for he assumes 
that as only persons appointed agents can sell, the 
effect of the provision is that a corporation * 
only 


shall 
sell through its agents, and is merely a 
declaration that the corporation itself was to sell 
its tickets.” 

The first section and the first part of the second 
section do restrict the sale of passage tickets to 
agents specially authorized by transportation com- 
panies, and if there was nothing else in the statute 
upon the subject it would bear the construction 
put upon it, that its only effect is to confine the 
right to sell passage tickets of a corporation to that 
corporation itself, which can act only through 
agents; but between the opening and the closing 
sentences of the second section may be found the 
following: “ Nothing in this section or chapter 
contained shall prevent the properly authorized 
agent of any transportation company from pur- 
chasing the properly 
transportation 


from authorized agent of 
other company a_ ticket 
for a passenger to whom he may sell a ticket to 
travel over any part of the line for which he is the 
properly authorized agent, so as to enable such 
passenger to travel to the place or junction from 
which his ticket shall read.” Thus we see that the 
moment a man becomes the agent of a transporta- 


any 


| 


tion company he is by that designation authorized | 


to buy tickets of any other transportation company 


in the United States or the world, and may sell | 


such tickets to any person who applies for them. 
In the sale of tickets of the various transportation 
companies, other than those of the company of 
which he is an agent, he necessarily acts as a 
broker. He can buy the tickets and sell them 
again, making a profit that may perhaps depend 
more or less on the degree of competition between 
railroads in various parts of the country. Clearly, 


| 
| 
| 








the agent of a transportation company, in the pur- 
chase and sale of tickets of foreign corporations, 
is not engaged in selling the passage tickets of the 
transportation company appointing him. It is not 
the sale of the tickets of his principal alone that 
the agent is thus engaged in; but when a transpor- 
tation company appoints an agent to sell its tick- 
ets, then the State, by this statute, steps in and 
attempts to clothe him with the power which it 
takes from all other citizens to deal in the tickets 
of as many other transportation companies as he 
may be able to make satisfactory arrangements 
with. 

This leads us to note another interesting feature 
of this remarkable statute. The buying and sell- 
ing of passage tickets is not abolished; it is only 
condemned where the seller has not authority from 
some one of the transportation companies to act 
as its agent. It has happened before that for the 
protection of the people the lawmaking power has 
provided for an examination for the purpose of 
ascertaining whether applicants possessed suitable 
qualifications as character, intelligence and 
financial responsibility to fill certain positions of 
in a business which might 
prove dangerous to the people in the hands of a 
person either incompetent or of bad character; 
but in no instance has it conferred a general and 
unlimited power of appointment upon a class of 
persons or corporations wholly unconnected with 
the State government. It may possibly be that 
there was such a situation as would have justified 
an enactment placing some restrictions upon those 
engaged in the selling of passage tickets and pre- 
scribing penalties by way of fine or imprisonment 
for those who should break over such restraints. 
Our excise legislation affords an illustration. By 
permitted to liquor 
within certain limitations that apply to all citizens 
alike, and for the violation of the regulations oi 
the traffic are provided certain penalties that are 
expected to assure to the public some measure of 
protection from non-law-abiding citizens engaged 
in the business. But this act simply turns over to 


to 


trust, or to engage 


its provisions all are sell 


the transportation companies the selection of those 
who are hereafter to be permitted to sell tickets. 
It imposes no restraints whatever upon the ap- 
pointing power, nor upon the agents selected, 
other than that in the purchase of tickets he mus* 
confine himself to the properly authorized agents 
of the transportation companies. The business of 
buying and selling tickets, as to such agents, con- 
tinues to be a legitimate business, but to all citi- 
zens other than those who may be selected by the 
transportation companies the right to buy and sell 
tickets is denied, and an actual sale by them con- 
stitutes a felony. The act itself is silent as to the 
motive of its enactment by the legislature, and it 
contains no suggestion as to the public interests 
which its purpose is to subserve. 

Ticket brokerage as a business has been in exist- 
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ence for many years. It is a matter of common 
knowledge that at great agencies such as Cook's 
and Gaze’s tickets can be purchased over a great 
portion of the transportation routes of the world. 
Intending travelers in great numbers have gone to 
those agencies for advice as to choice of routes to 
be taken in contemplated journeys and to purchase 
the tickets for the trip, whether it should require 
days, or weeks, or months to make it. The travel 
ing public in large numbers have come to make 
use of the facilities afforded by such agencies, of 
which there are now very many. And Cook’s and 
Gaze’s are among the agencies that must go out o 
business in this State if this statute can live, unless 
some transportation company shall deem it wise to 
clothe them with the authority to act as its agents. 

It is asserted by counsel that the traveling pub 
lic and the transportation companies have been so 
defrauded by the acts of the brokers in the sellin: 
of unused or alleged to be unused passage tickets 
as to call for legislation of a protective character, 
of which this statute The 
dency of the times undoubtedly is to rush to the 


is the outcome. ten 
legislature for a cure for all the grievances of citi- 
zens, whether real or imaginary, and many novel 
experiments in the 
usually in case of wrongs penalties have been pro 
vided. 
to take away from all the people the right to con- 
duct a 
doers in it, from whose conduct the people suffer. 
But where in the statute is to be found the evi 
dence that its purpose is to prevent fraud? “In 
the title of the act,” answers with 
that answer he has to be content. For while the 
act is entitled “ Frauds in the sale of passage tick- 
ets,” the body of the statute does not contain any 


legislation are result. But 


It is novel legislation indeed that attempts 


given business because there are wrong- 


counsel, and 


reference to forged, altered, used or stolen tickets. 
The sale of such tickets is made a punishable of- 
under other the Penal Code. 
The provisions of the act, therefore, have reference 


fense sections of 
to the selling of valid tickets, regularly issued by a 
transportation company. Can the legislature de- 
clare such sales to be fraudulent, or prohibit them 
on the ground that it tends to prevent fraud? Ii 
the act prohibited is fraudulent, there can be no 
doubt that the legislature, under its police power, 
may provide for its punishment; but whether ii 
may, under such power, interdict the 
valid ticket by one person to another upon the 
pretext that fraud will thus be prevented, presents 
a very different question. 
to see how such a sale defrauds a transportation 
company. If a transportation company sells a 
ticket from New York to San Francisco it under- 
takes to carry the holder from one place to the 
other. It costs the company no more to carry one 
person than it does the other. 
be defrauded or in any way prejudiced by the 
transfer of such a ticket by the purchaser to an 
other person? 


sale of a 


I confess I am unable 


How, then, can it 





It is said that the prohibition of 








such a sale tends to protect the traveler from bein: 
defrauded. If it is a sale of a valid ticket no fraud 
can possibly result, and if it is not a sale of a valid 
ticket then the sale is fraudulent and is prohibited 
by other provisions of the Penal Code. 

Only one prop remains which it is pretended 
can support the weight of this statute, and that i: 
that the penal laws not having proved sufficiently 
efficacious to wholly prevent fraud, an emergency 
is presented which justifies the taking away from 
the general public the right to engage in the busi 
ness oi ticket selling. 

It is not contended that the business of ticket 
brokerage is in itself of a fraudulent characte: 
The business can be honestly conducted; it has 
been so conducted in the past by honest men en 
gaged in it; and the most that is asserted is that 
there are some men engaged in the business who 
have imposed on the public. The same assertion 
can be made with equal truth of every business 
trade and profession. Because some coal dealers 
and vendors in sugar cheat in weight, and dealers 
in paints and oil in measurements, and in tobacco 
in quality, it has not hitherto, we venture to say, 
been thought the proper remedy to make it a fel 
ony for persons to hereafter engage in such busi 
ness, unless they shall have been duly appointed 
as agents by the corporations manuiacturing or 
producing the product. 

Still another motive for this enactment is sug 
gested, and that is that its real purpose is to en 
able transportation companies to compel others 
with which they may enter into pooling arrange- 
ments to their from secret 
violation, which is frequently the outcome under 


preserve agreement 
the present ticket brokerage system, which offers 
an avenue by which the weaker corporation to 
such an agreement can dispose of its tickets at a 
price lower than that agreed upon. In Nashville, 
C. & St. L. R’y Co. v. McConnell (82 Fed. Rep. 
65), where a statute, having apparently the same 
object in view as this one, was under consider- 
ation, the court, in its opinion, quotes from Min- 
nesota v. Corbett (57 Minn. 345) the following: 
“It was also commonly believed that, in order to 
evade statutes designed to secure uniformity of 
rates and to prevent discriminations, some carriers 
of passengers were in the habit of placing large 
blocks of their tickets with ‘ scalpers,’ ostensibly 
not their agents, for sale at cut nates. To remedy 
these and similar abuses, real or supposed, this 
statute was passed. That all its provisions have 
some relation to, and tendency to accomplish, this 
end is quite clear.” 

Counsel argue that the helpfulness of the ticket 
broker in securing to the traveling public the bene- 
fits of such competition was of such a fraudulent 


| character as to wholly justify the legislation, and 


appeal to the decisions quoted from in support of 
such contention. But we pass for the present the 
subject of motive, to be again referred to when we 
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come to consider whether, under the police power, | 


the legislation can be justified. Whatever 


legislature’s motive, the fact is that it has passed 


the | 


an act which does not declare ticket brokerage un- | 


lawful, for it allows any person who may be for- 
tunate enough to secure an appointment as agent 
for a transportation company to engage in ticket 
brokerage; but the act does declare that if any 
person, other than an agent of a transportation 


company, undertakes to engage in the passenger | 


ticket brokerage business he shall be guilty of a 
felony; in other words, that it is unlawful for all 
citizens of New York to engage in the buying 
and selling of passage tickets unless empowered to 
do so by the written appointment of a transporta- 
tion company. 

Much has been said in argument with reference 
to this statute in a more agreeable vein, placing 
the statute in a somewhat more attractive form, 
but it is as well to go beneath the suriace and get 
at the truth, which is that the statute was intended 
to and does, in fact, vest the control of the sale o! 
passage tickets within this State, not only of trans- 
portation companies doing business in this State, 
but throughout the world, exclusively in the hands 
of such companies. 

The selling passage tickets con- 
tinues, therefore, to be regarded as a lawiul and 
legitimate business. 


business of 


Public policy is still declared 
to favor a business which recognizes the propriety 
of the middleman between the passenger and the 
transportation company, but the right to engage in 
it is denied to the general public. 

The question then is whether the organic law 
prohibits legislation of this character. 

Before referring to the provisions of the Consti- 
tution that, it is confidently asserted, condemn such 
legislation, it may not be out of place to note that 
the granting of monopolies or exclusive privileges 
to corporations or persons has been regarded as 
an invasion of the rights of others to follow a law- 
ful calling and an infringement of personal liberty, 
from the times of the reigns of Elizabeth and 
The statute of 21 Jac., abolishing monopo- 
lies, has been from the time of its enactment re- 
garded as a statutory landmark of English liberty, 
and that nation has jealously preserved it. It was 
a part of that inheritance which fathers 
brought with them and incorporated into the or- 
ganic law, to the end that the lawmaking power 
should be restrained from interference with it. 

In this connection the language employed by 
Mr. Justice Field in Butchers’ Union Co. v. Cres- 
cent City Co. (111 U. S. 746, 756, 757) is most 
instructive. ‘As in our intercourse with 
fellowmen certain principles of morality are as- 
sumed to exist, without which society would be 
impossible, so certain inherent rights lie at the 


James. 


our 


our 


foundation of all action, and upon a recognition of | 


them alone can free institutions be maintained. 


XU 


pily expressed than in the Declaration of Inde- 
pendence, that new evangel of liberty to the 
people: * We hold these truths to be self-evident ’ 
—that is so plain that their truth is recognized 
upon their mere statement —‘ that all men are 
endowed ’ — not ‘by edicts of emperors, or decrees 
of parliament, or acts of congress, but ‘ by their 
Creator, with certain inalienable rights °— that js, 
rights which cannot be bartered away, or given 
away, or taken away, except in punishment of 
crime —‘and that among these are life, libenty 
and the pursuit of happiness, and to secure these’ 
——_not grant them, but them — * govern- 
ments are instituted among men, deriving their just 


secure 


powers from the consent of the governed.’ Among 
these inalienable rights, as proclaimed in that 
great document, is the right of men to pursue 
their happiness, by which is meant the right to 
pursue any lawful business or vocation, in any 
manner not inconsistent with the equal rights of 
others, which may increase their prosperity or 
develop their faculties, so as to give to them their 
The common business and 
callings of life, the ordinary trades and pursuits, 
which are innocuous in themselves, and have been 
followed in all communities from time immemorial, 


highest enjoyment. 


must, therefore, be free in this country to all alike 
upon the same conditions. The right to pursue 
them without let or hindrance, except that which 
is applied to all persons of the same age, sex and 
condition, is a distinguishing privilege of citizens 
of the United States, and an essential element of 
that freedom which they claim as their birthright. 
* * * In this country it has seldom been held, 
and never in so odious a form as is here claimed, 
that an entire trade and business could be taken 
from citizens and vested in a single corporation. 
Such legislation has been regarded everywhere 
else as inconsistent with civil liberty. That exists 
only where every individual has the power to pur- 
sue his own happiness according to his own views, 
unrestrained, except by equal, just and impartial 
laws.” 

From the opinion of Mr. Justice Matthews in 
Yick Wo v. Hopkins (118 U. S. 356, 370), the fol- 
lowing is taken: “ But the fundamental rights to 
life, liberty and the pursuit of happiness, consideréd 
as individual possessions, are secured by those 
maxims of constitutional law which are the monu- 
ments showing the victorious progress of the race 
in securing to men the blessings of civilization 
under the reign of just and equal laws, so that, in 
the famous language of the Massachusetts Bill of 
Rights, the government of the commonwealth 
‘may be a government of laws, and not of men.’ 
For the very idea that one man may be compelled 
to hold his life, or the means of living, or any 
material right essential to the enjoyment of life, at 
the mere will of another, seems to me intolerable 


| in any country where freedom prevails, as being 
These inherent rights have never been more hap- | the essence of slavery itself.” 
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These principles have also been incorporated 
into the organic law of this State. Article 1, sec- 
tion 1, of the State Constitution reads as follows: 
“No member of this State shall be disfranchised 
or deprived of any of the rights or privileges se- 
cured to any citizen thereof, unless by the law of 
the land or the judgment of his peers.” 

Article 1, section 6, of the State Constitution 
~provides that “no person shall * * * be de- 
prived of life, liberty or property without due 
process of law.” The word “ liberty,” as employed 
in the provision of the Constitution quoted, was 
considered by this court (In re Jacobs, 98 N. Y. 
98) in a masterful opinion by Judge Earl. He said 
(pp. 106, 107): “ So, too, one may be deprived of 
his liberty, and his constitutional rights thereto 
violated, without the actual imprisonment or re- 
straint of his person. Liberty, in its broad sense, 
as understood in this country, means the right not 
only of freedom from actual servitude, imprison 
ment or restraint, but the right of one to use his 
faculties in all lawful ways, to live and work where 
he will, to earn his livelihood in any lawful calling, 
and to pursue any lawful trade or avocation. All 
laws, therefore, which impair or trammel these 
rights, which limit one in his choice of a trade or 
profession, or confine him to work or live in a 
specified locality, or exclude him from his own 
house, or restrain his otherwise lawful movements 
(except as such laws may be passed in the exercise 
by the legislature of the police power, which will 
be noticed later), are infringements upon his iun- 
damental rights of liberty, which are under consti 
tutional protection.” 

In People v. Marx (99 N. Y. 377) this court 
declared unconstitutional a statute that prohibited 
the manufacture and sale of any substitute for but- 
ter or cheese produced from pure unadulterated 
milk or cream. Judge Rapallo, speaking for the 
court, said: ““ Among these, no proposition is now 
more firmly settled than that it is one of the funda- 
mental rights and privileges of every American 
citizen to adopt and follow such lawful industrial 
pursuits, not injurious to the community, as he 
may see fit. The term ‘liberty,’ as protected by 
the Constitution, is not cramped into mere freedom 
from physical restraint of the person of the citizen, 
as by incarceration, but it is deemed to embrace 
the right of man to be free in the enjoyment of the 
faculties with which he has been endowed by his 
Creator, subject only to such restraints as are 
necessary for the common wellfare.” 

In People v. Gilson (108 N. Y. 389), a statute 
was declared to be unconstitutional which prohib- 
ited the sale of any article of food, or offering or 
attempting to do so, upon any representation or 
inducement that anything else would be delivered 
as a prize, premium or reward to the purchaser. 
Judge Peckham, in delivering the opinion of the 
court, after considering the statute, said (p. 390): 
“ A liberty to adopt or follow for a livelihood a 








lawful industrial pursuit, and in a manner not in- 
jurious to the community, is certainly infringed 
upon, limited, perhaps weakened or destroyed, by 
such legislation.” 

Argument certainly is not needed in the light of 
these decisions to support the assertion that the 
“liberty ” of this relator and other citizens of this 
State to engage in tthe business of brokerage in 
passage tickets is sought to be interfered with by 
the statute under consideration, for brokerage in 
such tickets has been a lawful business in this 
State for many years, and many persons have pur- 
sued it. It is still a lawiul business, although the 
right to engage in it is limited to such persons as 
may be appointed by the 
panies. 


transportation com- 
The statute is, therefore, in contravention 
of the State Constitution, and is void unless its 
enactment by the legislature constituted a valid 
exercise of the police power. That power is very 
broad and comprehensive, and has not as yet been 
fully described, or its extent plainly limited, but it 
is exercised to promote the health, comfort, safety 
and welfare of society. In each of the last three 
cases cited it was invoked by counsel to sustain a 
statute, and it received very careful consideration 
at the hands of this court., It was held that the 
power, however broad and extensive, is not above 
the Constitution, in obedience to the commands « 
which the courts will protect the rights of indi- 
viduals from invasion under the guise of police 
regulations, when it is manifest that such is not 
the object and purpose of the regulation; and 
while it is the general province of the legislature to 
determine what laws and regulations are needed to 
protect the public health, comfort and _ safety, 
courts must be able to say, upon a perusal of the 
enactment, that there is some fair and reasonable 
connection between it and the ends above men- 
tioned. Unless such relation exists, an enactment 
cannot be upheld as an exercise of the police 
power. 

The doctrine of these cases was very recently 
considered and reasserted by this court in Colon 
v. Lisk (153 N. Y. 188), and its further discussion 
at this time would be a work of supererogation. 
Under the law of this State, therefore, it is the duty 
of the courts to examine legislation complained of 
as in violation of the rights secured to the citizens 
by the Constitution, for the purpose of ascertain- 
ing whether the health, morals, safety or welfare 
of the public justifies its enactment. In passing, it 
may be observed that while it is undoubtedly the 
rule that railroads, warehouses and 
other associations of that nature, impressed with a 
public duty and intended to perform certain quasi- 
public functions, may be the subject of legislative 
control and regulation so long as the legislature 
does not transcend the limit of State or Federal 
Constitution, still that rule is without application 
to the features of the statute before the court on 
this review. This inquiry involves such portion of 


steamboats, 
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the statute only as undertakes to prohibit citizens 
of the State from engaging in the brokerage busi- 
ness in passage tickets. That portion of the statute 
certainly places no burden upon transportation 
companies, nor does it in any way regulate the 
manner in which transportation companies shall 
conduct their business or any part of it. The legis- 
lature has no jurisdiction to regulate the methods 
oi business of foreign transportation companies, 
nor can it prevent them from selling their passage 
tickets in this State, but by this act it does under- 
take to prevent any citizen of this State from pur- 
chasing the passage tickets of foreign companies 
for sale to others, unless such citizen shall have 
been regularly appointed an agent by some trans- 
portation company. The right hitherto exercised 
by citizens to deal in passage tickets over trans- 
portation routes without, as well as within, this 
State, is sought to be cut off. 

Again, it may be conceded that it is within the 
power of the legislature to regulate the manner in 
which certain kinds of business may be conducted; 
that it may require one seeking to engage in a 
given pursuit to secure from the State, or one of 
its agents, a license; that it may require one pur- 
suing any particular occupation to pay a tax for 
the privilege of conducting his business; and that, 
as a condition to the right of carrying on a busi- 
ness that in the hands of incompetent persons may 
be productive of injury to others, the legislature 
may require that before engaging therein one must 
satisfy the public authorities that he is competent 
and morally qualified to conduct it. But none of 
these methods was adopted. No attempt is made 
to exclude persons of bad character from engaging 
in the business, nor are the public authorities given 
the right to determine, by examination or other- 
wise, the character of the person to be engaged in 
it; but the transportation companies alone are in- 
vested with the power to allow whomsoever they 
will to engage in the business. 

Nor can the contention be tolerated that because 
there have been, in times past, dishonest persons 
engaged in the ticket brokerage business, with the 
result that frauds have been perpetrated on both 
travelers and transportation companies, therefore 
the legislature can deprive every citizen engaged 
therein of the “liberty” to further conduct such 
Stringent rules undoubtedly may be en- 
acted to punish those who are guilty of dishonest 
practices in the conduct of such a business and the 


business. 


machinery of the law put in motion for its rigorous 
enforcement; but to cut up, root and branch, a 
business that may be honestly conducted to the 
convenience of the public and the profit of the 
persons engaged in it is beyond legislative power. 

If the law were otherwise, no trade, business or 
profession could escape destruction at the hands 
of the legislature if a situation should arise that 
would stimulate it to exercise its powers, for in 
every field of endeavor can be found men that seek 





profit by fraudulent processes. Transportation 
tickets have been forged, it is said; so have notes, 
checks and bank bills. Railroad companies are no 
more bound to honor forged tickets than the al- 
leged maker of a forged note is bound to pay it. 
An innocent person who suffers by parting with 
his money on a forged ticket has his remedy 
against the vendor just the same as has the bank 
that discounts a forged note. Such instances might 
be multiplied, but it would serve no good purpose, 
for it is well known that no business can be sug- 
gested through which innocent parties may not be 
occasionally victimized. But because of that fact 
honest men cannot be prevented from engaging in 
their chosen occupations. 

Again, it is said that ticket brokers enable the 
This is 
accomplished by the sale to the broker by a com- 


railroads to engage in unfair competition. 
peting railroad, at much less than the regular 
rates, oi a block of tickets that the broker is en- 
abled to sell to his customers, and this to a certain 
extent takes travel irom its competitors. An opin- 
ion is cited in which the court in another jurisdic- 
tion denounces the ticket scalper ior engaging in 
a business of this character, and pronounces such 
business iraudulent alike in its conception and 
operation; but we pass this opinion without other 
comment than to say whatever may be regarded 
as the law in other jurisdictions, in this one it 1s 
well established that the public welfare is best sub- 
served by the encouragement of competition 
(People v. Sheldon, 139 N. Y. 263; Judd v. Har- 
rington, id. 105), and hence this so-called reason 
furnishes no support to the claim that this legis- 
lation was for the public good. 

I have now called attention to all the arguments 
that have been advanced in support of the claim 
that the provisions of the statute under consider- 
ation are so evidently intended for the public good 
valid 


power by the legislature, 


as to constitute a exercise of the police 


and those arguments 
seem so wholly without merit as to suggest that 
they constitute a mere pretext put forward to up- 
hold legislation hostile to the liberty of the citizen, 
If the 


views expressed be well founded, it foilows that it 


as that word is used in the Constitution. 


is the duty of the court to declare that portion of 
the statute we have considered to be in contraven- 
tion of the Constitution and void. 

The order should be reversed and the prisoner 


discharged. 


O’Brien, Haicut and Vann, JJ., concur with 
Parker, Ch. J., for reversal; BARTLETT and Mar- 
TIN, JJ., read for affirmance, and Gray, J., concurs. 


Order reversed, and prisoner ordered discharged. 
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WHO MAY BE FORCED INTO BANK- 
RUPTCY BY HIS CREDITORS ? 


By Ww. C. SPRAGUE. 


N a former article I answered the question as to 
| who may become a bankrupt under the new 
National Bankruptcy Law, referring solely to the 

_ voluntary features of the bill. I now take up the 
question as to who may be forced into bankruptcy 
by his creditors, and thus become an involuntary 
bankrupt. 

By a provision of the law, no petition for invol- 
untary bankruptcy could be filed prior to Novem- 
ber 1, 1898; that date having gone by, all pro- 
visions are now in force. 

Subdivision “b” of section 4 of the law pro- 
vides: 

“Any natural person, except a wage-carner or a 
person engaged chiefly in farming or the tillage of 
the soil, any unincorporated company, and any 
corporation engaged principally in manufacturing, 
trading, printing, publishing, or mercantile pur- 
suits, owing debts to the amount of one thousand 
dollars or over, may be adjudged an involuntary 
bankrupt upon default or an impartial trial, and 
shall be subject to the provisions and entitled to 
the benefits of this act. Private pankers, but not 
national banks or banks incorporated under State 
or territorial laws, may be adjudged involuntary 
bankrupts.” 

The word “ person” being a broad one in the 
law, including, as it does, corporations, officers, 
partnerships, etc., the word “ natural” is used so 
as to exclude corporations, as the law intends to 
except from its provisions here all corporations 
save such as are specifically pointed out in this 
paragraph. 

So that all natural persons save certain classes 
may be forced into bankruptcy under certain con- 
ditions, and no corporations save certain classes 
may be so forced. 

The classes of natural persons who may not be 
brought into a bankruptcy court by creditors are, 
under the provisions of the law, wage-earners and 
persons engaged chiefly in farming, or the tillage 
of the soil. 

A wage-earner is a person who works for wages, 
salary, or hire, at a rate of compensation not ex- 
ceeding $1,500 a year. 

One receiving a compensation greater than this 
may have a petition filed against him. 

So that, roughly speaking, all natural persons 
may be compelled to go into bankruptcy under 
certain conditions, excepting wage-earners getting 
less than $1,500 and farmers. 

But “ natural persons” other than those named 
in the law may be said to be excepted, for follow- 
ing the rules laid down by courts under former 
statutes it will probably be held that infants cannot 
be proceeded against. So the disabilities of a 
lunatic or insane person are such that he cannot 








commit an act of bankruptcy and hence cannot be 
adjudged a bankrupt for any acts or transactions 


_ done or committed during his insanity, but if the 





acts were committed when he was sane, and he 
afterwards became insane, he may be adjudged a 
bankrupt. A woman may be adjudged a bankrupt 
under involuntary proceedings, if in the State of 
her domicile the law has taken away her common- 
law disabilities and has permitted her to contract 
in the way of trade in her own name. 

An alien, whether a resident of the United 
States or not, may be adjudged a bankrupt if he 
has property in the country that can be reached. 

Executors and others carrying on business in a 
fiduciary capacity cannot be reached under the law, 
probably. 

So, finally, as to natural persons we may say that 
any natural person may be forced into bankruptcy 
excepting wage-earners receiving less than $1,500 
a year as wages, salary, or hire, farmers, infants, 
lunatics, women whose common-law disabilities 
still remain, and probably executors, trustees and 
others carrying on business in a fiduciary capacity. 

Now as to corporations: 

Under the Bankruptcy Law of 1867, the last one 
previous to the one now in force, any corporation 
might be forced into bankruptcy under certain 
conditions. Under the present law it cannot be- 
come a voluntary bankrupt, and in order that it 
may be forced into bankruptcy by its creditors it 
must be engaged principally in one or more of 
certain lines of business, namely, manufacturing, 
trading, printing, publishing, or mercantile pur- 
suits; and it must be owing debts to the amount of 
$1,000 or more. It is not enough that its charter 
permits it to engage in one of these pursuits. It 
must be actively and principally engaged in one or 
more of them. It is the corporation itself and not 
its officers or stockholders that may be adjudged 
bankrupt. Even after the corporation has dis 
solved it may be proceeded against as a corpora- 
tion if there are any assets yet remaining or any- 
thing to be done to close up its business. 

Before proceeding further, I should say that the 
Bankruptcy Law I am discussing defines “ corpo- 
rations”’ to mean all bodies having the powers 
and privileges of private corporations not pos- 
sessed by individuals or partnerships, and this in- 
cludes limited partnerships and such partnership 
associations as are organized under laws making 
the capital subscribed alone responsible for the 
debts of the association. 

Some question has arisen as to the meaning oi 
the word “trading.’”’ It may be said that one 
transaction does not constitute “ trading.’ There 
must be the intention to carry on the particular 


pursuit as a business, and a single act will be 
enough if it is done with the intention of making 
a business of trading. 

Generally speaking, it is said, no one is a trader 
who does not both buy and sell. 


Purchases and 
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sales of shares of stock, and purchases and sales 
of land will not make one a trader. 
have been held not to be traders: 
in quarrying stone, owners and lessees of coal 


The following 
Persons engaged 


mines, keepers of livery stables, and persons en- 
gaged in farming and selling live stock. 

Railroad companies will probably be held not to 
fall within the provisions of the law as to involun- 
tary bankruptcy; it is also doubtful where insur- 
ance companies may be proceeded against. Incor- 
porated banks, both State and National, cannot be 
forced into bankruptcy, but private unincorporated 
banks may be. 

The individual estate of a deceased person can- 
not be proceeded against. 

A partnership 
creditors under the law. 
paper I shall discuss the subject, “* What Are Acts 
of Bankruptcy, for the Doing of Which One May 
Be Proceeded Against by His Creditors Under the 
New Bankruptcy Law?” 


may be proceeded against by 


In a later issue of 


THE LEGAL PROFESSION. 





UR profession illustrates the truth of the Latin 
() maxim: Tempora mutantur et nos mutamur in 
illis. Finch spoke truth when he said “ the sparks 
of all the sciences are raked up from the ashes of 
the law.” 
And while, like truth, a scientific principle never 
its meet 


Law belongs essentially to the sciences 


enlarges to new 


political 


changes, application 


conditions in government, and _ social. 
What some alarmists denounce as the innovations 
of courts of law, and the aggressions and usur- 
pations of courts of equity, are but evidences of 
the flexibility of the science of law, in its adapta- 
bility to new conditions and new occasions, in pre- 
venting a failure of justice and affording protec- 
tion to society. 

The old-fashioned common fawyer belongs to 
Like a grandfather’s clock, a 
useful and ornamental piece of furniture in its 


the silurian epoch. 


vay, now set up in the corner covered with dys- 
peptic cobwebs and interesting reminiscences, that 
never more strikes, he sits in his unswept oflice, 
wrapped in the solitude of his originality, in aus 
venerable 


isolation, surrounded with a few 


like Blackstone’s Commentaries, Chitty’s 


tere 
books, 
Pleadings, Fearne on Remainders, Coke’s Little- 
ton, Comyn’s Digest, Gow on Partnership, the 
first edition of Philips on and a 
glossary. They are his regimentals of the revolu- 
He is almost sublime in his contempt for 
the innovations of modern commerce, science and 


law. 


Evidence, law 


tion. 


He spurns even a cuspidor, as he uses inis 
shirt bosom as a more democratic conveiierce. 
You will hear people say of this old fossil: ** He ts 
no. an orator nor a hustler, but he is a great com 
mon-law lawyer.” But what does he amount to in 
this day, clientless, ruminating over days gone by, 


this | 





1 
| 


when, like a snail in its shell, he imagined the 
boundary walls of his legal vision circumscribed 
the whole universe? Commerce has come and 
added new continents of trade to the geography 
oi the world, checkering the earth with railroads, 
exploring new seas whitened with sheets of can- 
vas, catching every gale of prosperity. Electricity 
has come from the sky and girdled the earth with 
fire, harnessed for the indefinite multiplication of 
power. Civil engineering has tun- 
neled through and leaped over the mountains, 
while the earth trembles with the onward march 
of civilization, its bowels groaning with the vex- 
ing forces of applied physics, to make it give up 
hidden treasures for the enrichment of the 
With all this material development 
and progress has come the imperious necessity for 
the development of law, the application and exten- 


mechanical 


its 


human race. 


| . ° . . *,° 
| sion of old principles to meet the new conditions, 


the introduction of new statutes and the establish- 


| ment of new customs, calling for construction and 


assimilation. — Judge John F. Phillips, of Kansas 
City, before the Colorado Bar Association. 


THE FIRST CLIENT. 


A Lrecat Dirty to Be Sunc WitHout CuHorus 
TO THE AiR OF “ THE Kino’s OLD CourTIER.” 
John Smith, a young attorney, just admitted to 

the bar, 
Was solemn and sagacious as — as young attor- 
neys are; 
And a frown of deep abstraction held the seizin of 
his face — 
The result of contemplation of the rule in Shel- 
ley’s Case. 


One day in term time Mr. Smith was sitting in 
the court, 

When some good men and true of the body of 
the county did on their oath report 

That heretofore, to wit: upon the second day of 
May, 

A. D. 1877, about the hour of noon, in the 
county and State aforesaid, one Joseph 
Scroggs, late of said county, did then and. 
there feloniously take, steal, and carry away 


One bay horse, of the value of fifty dollars, more 
or less, 
(The same then and there being of the property, 
goods, and chattels of one Hezekiah Hess;) 
Contrary to the statute in such case expressly 
made 
And provided; and against the peace and dignity 
of the State wherein the venue had been 
laid. 
The prisoner, Joseph Scroggs, was then arraigned 
upon this charge, 
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And plead not guilty, and of this he threw him- 
self upon the country at large; 

And said Joseph being poor the court did gra- 
ciously appoint 

Mr. Smith to defend him — much on the same 
principle that obtains in every charity hos- 
pital, where a young medical student is often 
set to rectify a serious injury to an organ or 
a joint. 

The witnesses seemed prejudiced against poor Mr. 
Scroggs; 

And the district attorney made a thrilling 
speech, in which he told the jury that if 
they didn’t find for the State he reckoned 
he’d have to ‘“ walk their logs; ” 

Then Mr. Smith arose and made his speech for the 
defense, 

Wherein he quoted Shakespeare, Blackstone, 
Chitty, Archbold, Joaquin Miller, Story, 
Kent, Tupper, Smedes and Marshall, and 
many other writers, and everybody said they 
“ never heerd sich a bust of eloquence.” 


And he said: “ On this hypothesis my client must 
go free;” 





And: “ Again, on this hypothesis, it’s morally | 


impossible that he could be guilty, don’t you 
see?” 

And: “ Then, on this hypothesis, you really can’t 
convict ” — 


not members of the bar, to make motions was be- 
coming too prevalent, and that it often caused not 
only trouble, but a miscarriage of justice. Some- 
times, he said, the clerk would have the case dis- 
missed when the appeal should have been 
dismissed. Parties who employ attorneys are cer- 
tainly entitled to be 
licensed attorneys. 


represented in court by 
We know it is very difficult 
for a lawyer having a large business in this city, 
where there are so many courts, to watch and keep 
track of it. The judges should consider this facet 
and so reduce their rules of practice to a system 
that will require as little time of the busy lawyer 
as possible, but at the same time non-admitted 
clerks should not be allowed to perform the duties 
of lawyers, make motions or try cases. 

Judge Goggin, frequently original, but always 
emphatic, when a non-admitted clerk made a mo- 
tion in the name of his principal, sent for the 
lawyer and inflicted a fine of $5 upon him for con- 
tempt of court for allowing the young man to 
make the motion. — Chicago Legal News. 





PARTNER OR CREDITOR? 


U NTIL the house of lords, in 1860, decided Cox 
v. Hickman, it was generally regarded as 
sound legal doctrine that the mere receipt of a 





| share of the general profits of a business was suff- 


And so on, with forty-six more hypotheses, upon | 


none of which, Mr. 
strated, could Scroggs be derelict. 


But the jury, never stirring from the box wherein 
they sat, 


Smith ably demon- | 


Returned a verdict of “ guilty,” and his honor | 


straightway sentenced Scroggs to a three- | tion which enacts that a loan to a person engaged 


vear term in the penitentiary and a heavy | 


fine, and the costs on top of that; 
And the prisoner, in wild delight, got up and 
danced and sung; 

And when they asked him the reason for this 
strange behavior he said: “ It’s because I got 
off so easy —for if there’d ha’ been a few 
more of them darned hypothesises I should 
certainly have been hung!” 

— Irwin Russell, in Scribner’s. 


en 


WHAT MAY ONE NOT ADMITTED TO THE 
BAR DO IN COURT ? 





E may, as clerk or representative of a lawysr 
or firm of lawyers. with the permission of the 
court, occupy a seat at the bar, and when a case is 


called he may notify the firm he represents of that | 


fact: but he has no standing with the court to make 
a motion in the case. It is only a licensed attorney 


who can do this. 
We were informed recently by one of the judges 
of the courts that the practice of allowing clerks, 





cient to constitute a partnership. Cox v. Hickman 
established the rule that such receipt of profits 
was only prima facie evidence of a partnership. 
Fovill’s act declared the law to be that a loan on 
the terms that the lender is to share the profits of 
the borrower does not constitute a partnership if 
the agreement between them is in writing. The 
Partnership Act, 1890, at the end of the sub-sec- 


in business on a contract that the lender shall re- 
ccive a rate of interest varying with the profits, or 
shall receive a share of the profits, does not of it- 
self make the lender a partner with the borrower, 
has this proviso: “ Provided that the contract is in 
writing and signed by or on behalf of all the par- 
ties thereto.” In the “ Supplement to Lindley on 
Partnership ” the question is asked, ‘‘ What if there 
is no writing? Is the lender a partner with the 
borrower? and if not, can the lender compete with 
the borrower’s other creditors in the event of his 
bankruptcy?” The learned author of that book 
points out that the first of these questions must be 
determined by the intention of the parties accord- 
ing to Cox v. Hickman; and suggests that good 
sense will probably lead the courts to avoid the 
absurdity of putting a lender of money without in 
a better position than one with a written agreement 
for a share of profits. This forecast is justified by 
the decision of the Court of Appeal in In re Fort 
(66 Law J. Rep. Q. B. 824; L. R. [1897] 2 Q. B. 
405), from which it appears that the rights of a 
lender under a contract for a share of profits are 
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postponed under section 3 of the Partnership Act, 
even where the contract is oral only. The proviso 
above quoted is in section 2 of that act; and by 
section 3, in the event of the bankruptcy of the 
borrower “‘ upon such a contract as is mentioned 
in the last foregoing section,” the lender cannot 
recover in respect of his loan until the claims of 
the bankrupt’s other creditors are satisfied. The 
words, “ upon such a contract,” etc., mean a con- 
tract of loan in consideration of a share of profits 
irrespective of the question whether that contract 
is written or oral. The decision shows clearly 
that the language of sections 2 and 3 of the Part- 
nership Act (which have replaced Bovill’s act, the 
operation of which was confined to the case of a 
Ican “ upon a contract in writing’) applies to both 
kinds of contracts. It does not follow that a lender 
who enters into an oral contract to share profits is 
a partner, because his contract is not in writing; 
but he cannot recoup himself at the expense of 
cthers if the borrower becomes a bankrupt any 
more than he could if he had a written contract. — 
Law Journal (London). 


> 


LATE WAR-REVENUE DECISIONS 


HE initials of either maker or payee of a note 
T or check, with figures denoting either month 
of vear, the year alone, or the last two figures of 
the year, are held to be a sufficient cancellation of 
the stamp on the note or check. 

A person who sells and delivers books on com- 
mission is not regarded as a commercial broker if 
he receives them into his possession. 


—_— 


Legal Aotes of Pertinence. 





According to a decision handed down by the 


\ppellate Division of the New York Supreme 


Court, First Department, commissioners and no- | 


taries public are not authorized to send persons to 


; were 


| able profit to the companies.” 
| the greater part of the United States, both freight 


scribed, and to the bankrupt in voluntary cases, as 
the court may allow.” — Cin. Court Index. 


Parisian physicians are not agreed as to the 
death by decapitation. 
One expert says the guillotine is the most cruel 
instrument that could be invented. 
He asserts that the severed head retains life and 
power of thought and sensation for almost three 


probable painlessness of 


of execution 


hours. His statement will recall the declaration 
of an American who witnessed the execution of 
Marie Antoinette. He insisted that the head of 


the queen retained life and consciousness after the 
ax had fallen. He said that the eyes of the queen 
the executioner held up the 
severed head, and that she looked about with an 
air of profound astonishment. 


open when 


Our lively contemporary, the ALBANY Law 


| JOURNAL, opposing the English view that railroad 


agreements to maintain rates are not in restraint of 
trade, claims that “ with rates arbitrarily fixed by 
the transportation companies themselves there is 
always a liability to tax the traffic all it will bear 
rather than what would be fair, and net a reason- 
Rates throughout 


and passenger, have been nominally fixed by agree- 
ment between the various lines for these many 
years, and the Law JourNAL would find it difficult 
to put its finger on any such rate that has yielded 
more than a reasonable profit. An obvious differ- 
ence exists between pools, which stifle competition, 


| and rate agreements, under which competition has 


prison for refusal to testify in cases in which they | 


Mc 
Donald was sent to the county jail for refusal to 


are designated to take testimony. Gordon 


testify before Fdward J. MeCabe in a Colorado | 


case, but the Appellate Division decided that sec 
tion 920 of the Code of Civil Procedure, 
granted such power, was unconstitutional. 


which 


The impression seems to obtain that attorneys ot 
bankrupts are not allowed fees payable out of their 
estates. This is a mistake. The law provides that 
the debts which have priority, and which are to b 
paid in full out of bankrupts’ estates, among others 
are the administration, 
reasonable attorney’s fee for the professional serv- 


‘cost of including one 


ices actually rendered, irrespective of the number 


of attorneys employed, to the petitioning creditors 
in involuntary cases, to the bankrupt in involun- 
tary cases, while performing the duties herein pre- 


full play. — Troy (N. Y.) Budget. 


Referring to the General Digest American and 
English Quarterly Advance Sheets, the Legal In- 
telligencer (Philadelphia) says: ‘‘ This number, 
containing current case law of the United States, 
with English and Canadian cases, maintains its 
usual excellence, but brings an oppressive sense of 
the overwhelming superabundance of reported 
cases. It emphasizes the conviction that a prac- 
ticing lawyer can only hope to glean any benefit 
from this mass of decisions by the use of some 
such agency; he can have neither time to search 
the reports himself, nor shelf room to accommo- 
date them in his library. There is an increasing 
tendency to confine citation of authority to the 
decisions of each particular State, but occasionally, 
in the discussion of principles, the authorities of 
State are reinforced by judicial reasoning 
from other States. In our own State reference to 
the list of authorities cited in our Appellate Court 
decisions shows that, year by year, the courts 
content themselves more and more with their own 
decisions, and that the authorities cited back of 
100 Pa. are rapidly diminishing in number.” 


one 


Col. Watterson has been considering the mind 
cure as put in practice by Christian Science. He is 
somewhat sarcastic on the subject, and yet the 
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colonel never forgets to be logical after his man- 
ner. He reasons that if disease is a matter of mind 
so are other human sensations. On this point he 
concludes that, following the hypothesis of 
Christian Scientists, ‘the pangs of hunger, 
whether for gold or for bread, cannot exist when 
there is no mortal mind to feel them. The notion 
that one wants beefsteaks and coffee is as baseless 
as that one needs calomel or quinine; both are the 
results of the mortal minds that feel these needs. 
It is only an evidence of their belief in gold or 
beefsteak. Nevertheless, one of Mrs. Mills’ fel- 
low-scientists in London declined an offer of $1,060 
to guarantee a she preferred ihe 
guinea a week.” Col. Watterson brings philosophy 
as well as logic to bear further in this way: “* Ob- 
viously, it would not distress these people to put 
them in the penitentiary for life. A penitentiary is 
only a form of thought, and as soon as you get a 
mortal mind that will not feel it, it cannot possibly 
be distressing. 


the 


cure, saying 


So long as there are so many mor- 
tal minds that persist in feeling pain. and even of 
succumbing to disease, in spite of the contribution 
of a guineaia week to Christian Scientists, it is well 
to limit the activity of the latter, especially as they 
cannot tell how much they make a year.’”’ — Boston 


Herald. 


@Ahat the Law Accides. 





A tort committed upon a wife by her husband 
while they are living together as husband and 
wife is held, in Bandfield v. Bandfield ([{Mich.] 
4o L. R. A. 757), to give her no right of action in 
the absence of statutory provisions therefor. 

Notice of an accident causing death, given to an 
insurance company twenty-nine days after knowl- 
edge of the facts was obtained, is held, in Foster 
v. Fidelity & C. Co. ([Wis.] 40 L. R. A. 833), to 
be too late to be “ immediate ” 
ing of the policy. 


within the mean- 


The duty of an operator or agent of a coal mine 
to employ a competent mine boss being imposed 
by statute, is held, in Williams v. Thacker Coal & 
C. Co. ({W. Va.] 40 L. R. A. 812), to be fully 
performed by the employment of such a mine 
boss, and for the latter’s negligence the operator 
or agent is held not to be liable. 

A “standard guaranty to maintain 80 per cent. 
insurance,” stamped on the face of a policy of fire 
insurance, is held, in Cutler v. Royal Ins. Co. 
({Conn.] 41 L. R. A. 159), ineffectual to supersede 
a provision that the policy shall be void in case of 
other insurance — at least when the policy itself is 
for more than 8o per cert. of the value of the 
property. 

Marriage with a person who has been found by 
appropriate proceedings to be mentally imbecile is 
held, in Sims v. Sims ({[N. C.] 40 L. R. A. 737), 
to be absolutely void ab initio and subject to be so 








ae = oso 


declared by the court at any time. It is also held 
that a marriage void on account of lunacy cannot 
be cured merely by cohabitation after restoration. 
With this case is an extensive note on the effect 
of the marriage of a person when insane. 


The death of a person by contact with an aban- 
doned telephone wire charged with electricity by 
crossing an electric light wire is held, in Mooney 
v. Luzerne Borough ([Pa.] 40 L. R. A. 811), to 
raise a question for the jury, where the wire, after 
it had been unused for several months and had 
sagged so as to interfere with public travel, was 
cut by a member of the borough council and 
wrapped around a post within easy distance of 
pedestrians, and with end 
ground or in the water. 


one resting on the 

The doctrine that the placing of electric wires 
known to be dangerous at a place where others 
are lawfully entitled to be constitutes negligence 
is applied, in Perham v. Portland General Elec. 
Co. ({Or.] 40 L. R. A. 799), to wires strung over 
a bridge where workmen in repairing the bridge 
come in contact with them; and it is also held that 
the apparent perfect insulation of the wires 
amounted to an invitation to risk contact with 
them, when the wires are placed where persons in 
performing their duties may come in contact with 
them. 


The easement or right in respect to light and 
air from an open space annexed to a mansion- 
house estate, created by will by providing that 
the establishment shall continue as much as pos- 
sible unchanged is held, in Baker v. Willard 
({Mass.] 40 L. R. A. 754), not to amount to a 
general right to have the space kept open for the 
whole extent of the court, but only to an ordinary 
easement of light and air for existing buildings, 
where there was no communication or entrance to 
the court from the mansion-house estate and its 
only use of the court was for light and air and for 
a drain. 


Literary Aotes. 

Thomas Hardy is said to have adopted the fol- 
lowing form of reply, typewritten, to all requests 
for autographs: ‘Sir: Mr. Hardy 
to sign any of his books you may 
purpose.” 


will be pleased 
forward for the 


Announcement is made by the B. F. Johnson 
Publishing Co., Richmond, Va., that the first 
Judge Charles H. Simonton’s work, 
“The Federal Courts; Their Organization, Juris- 


edition of 


| diction and Procedure,” has been exhausted, and 


that they are now printing a second edition, which 
will include the new Bankruptcy Law, fully di- 
gested by Judge Simonton. The first 
the book contained 120 pages, 9 x 57§. 


edition of 
The new 


edition will contain about 300 pages, 414 x 6. 
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